OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE
4000 DEFENSE PENTAGON
WASHINGTON, D.C. 20301-4000

READINESS AND
FORCE MANAGEMENT

MEMORANDUM FOR: SEE DISTRIBUTION FEB 21 2013
SUBJECT: Total Force Management and Budgetary Uncertainty

Reference: (a) Deputy Secretary of Defense Memorandum, “Handling Budget Uncertainty in Fiscal

Year 20137, dated 10 January 2013

(b) Under Secretary of Defense of Personnel & Readiness Memorandum, “Prohibition on
Converting Certain Functions to Contract Performance”, dated 1 December 2011

(c) Deputy Secretary of Defense Memorandum, “Guidance for Limitation on Aggregate

Annual Amount Available for Contracted Services”, dated 3 June 2012

(d) Under Secretary of Defense of Personnel & Readiness Memorandum, “Guidance
Related to the Utilization of Military Manpower to Perform Certain Functions”, dated
2 March 2012

(e) DoD Instruction 1100.22, “Guidance for Determining Workforce Mix”, dated 12
April 2010

This memorandum provides guidance for the management of the Total Force (active and
reserve military, government civilians, and contracted support) during this time of continued budget
uncertainty. The Department must maintain the viability of the All-Volunteer Force and sustain its
operational readiness in the most cost-conscious manner. To do so, the Department must also maintain
a properly sized, highly capable civilian workforce that is aligned to mission and workload;
complements and delivers support to the military; supports the well-being of the warfighters and their
families; and recognizes evolving critical demands while guarding against an erosion of organic skills
and an overreliance on contracted services. Finally, the use of contracted services must continue to be
reviewed to ensure the most appropriate, cost effective, and efficient support aligned to mission.

As DoD Components begin to take actions consistent with reference (a) — including the
implementation of civilian hiring freezes, the release of term or temporary civilian employees, and
other personnel related actions — they must be mindful of the Department’s obligations to manage the
Total Force consistent with Title 10 statutory requirements and references (b) through (e). These
considerations are required in planning for the potential reduction or unavailability of fiscal year 2013
funds (with the exception of funds for military personnel) associated with sequester or the continuing
resolution.

Consistent with section 2461 of title 10, United States Code, and reference (b), the conversion
of functions or work performed by, or designated for performance by, civilian employees to contract
performance without a public-private competition is expressly prohibited. Currently such competitions
are prohibited under section 325 of the National Defense Authorization Act for Fiscal Year 2010
(Public Law 111-84). Workload currently performed by, or designated for performance by, civilian
employees may not be transferred or assumed by contractors performing against prior year obligations.
Most importantly, contractors may not perform inherently governmental work, and section 2464 of
title 10, United States Code expressly prohibits contracting of certain functions (enclosure 1). DoD



Component heads, as well as field commanders and line managers, are urged to be particularly vigilant
to prevent the inappropriate conversion of work to contract performance.

Additionally, limits on contracted support spending enacted in section 808 of the National
Defense Authorization Act for Fiscal Year 2012, Public Law 112-81, and implemented via reference
(c) still apply. The statutory obligations in section 2330a of title 10, United States Code, to minimize
reliance on contract performance of work closely associated with inherently governmental functions
(see illustrative examples at enclosure 2) remain in force. Moreover, the guidance in reference (c) to
achieve reductions of such reliance, as well as in staff augmentation contract support, remains in effect.
Planning for budgetary uncertainty does not relieve DoD Components from compliance with these
mandates.

As we continue planning during this period of budgetary uncertainty, the Department must also
ensure military personnel are not inappropriately utilized, particularly in a manner that may degrade
readiness or result in unnecessary costs to the Department. Consistent with references (d) and (e),
except in extraordinary, and typically temporary, circumstances, individual military personnel or units
should not perform functions or work that is not military essential (see illustrative examples in
enclosure 3). The use of “borrowed” or “repurposed” military can harm readiness and operational
capabilities by diverting service members from training or performance of military essential functions,
particularly when military members are required to work outside of their occupational specialties. In
addition to the risk of hollowing the force, this practice could adversely impact the All-Volunteer
Force and have negative effects on the recruitment, retention, and career progression of individual
members. During this period of budgetary uncertainty, military units may perform work previously
performed by civilian employees or contracted support as part of a rotation base for an operational
capability (if this has been reflected in Operational Orders), provided this is done on a limited and
temporary basis. In the event of sequestration, where military personnel accounts are exempted, there
may be instances where military personnel can be used on a short-term, emergency basis to satisfy a
demand that is of mission critical importance.

Please ensure maximum distribution of this memorandum throughout your organization,
particularly to your manpower, personnel, and resourcing communities. Questions regarding
application and implementation of this memorandum should be addressed to the following points of
contact within the Office of Total Force Planning & Requirements: Mr. Thomas Hessel
(thomas.hessel@osd.mil or 703-697-3402), and Ms. Amy Parker (amy.parker@osd.mil or 703-697-
1735). Thank you for your support in the mitigating risks from budgetary uncertainty that could
adversely affect the sustainability and readiness of the All Volunteer Force.

I/

Frederick Vollrath

Principal Deputy Assistant Secretary of Defense for
Readiness and Force Management
Performing the Duties of the Assistant Secretary of
Defense for Readiness and Force Management

Enclosures: As stated
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Enclosure 1

Non-Exhaustive Examples of Inherently Governmental Functions
(Extract from Office of Federal Procurement Policy Letter 11-1 (September 12, 2011)

=

The direct conduct of criminal investigation.

2. The control of prosecutions and performance of adjudicatory functions (other than those

relating to arbitration or other methods of alternative dispute resolution).

The command of military forces.

Combat.

Security provided under any of the circumstances set out below. This provision should

not be interpreted to preclude contractors taking action in self-defense or defense of

others against the imminent threat of death or serious injury. (a) Security operations

performed in direct support of combat as part of a larger integrated armed force. (b)

Security operations performed in environments where, in the judgment of the responsible

Federal official, there is significant potential for the security operations to evolve into

combat. (c) Security that entails augmenting or reinforcing others (whether private

security contractors, civilians, or military units) that have become engaged in combat.

6. The conduct of foreign relations and the determination of foreign policy.

7. The determination of agency policy, such as determining the content and application of
regulations.

8. The determination of budget policy, guidance, and strategy.

9. The determination of Federal program priorities or budget requests.

10. The selection or non-selection of individuals for Federal Government employment,
including the interviewing of individuals for employment.

11. The direction and control of Federal employees.

12. The direction and control of intelligence and counter-intelligence operations.

13. The approval of position descriptions and performance standards for Federal employees.

14. The determination of what government property is to be disposed of and on what terms
(although an agency may give contractors authority to dispose of property at prices with
specified ranges and subject to other reasonable conditions deemed appropriate by the
agency).

15. In Federal procurement activities with respect to prime contracts:

(a) determining what supplies or services are to be acquired by the government

(b) participating as a voting member on any source selection boards;

(c) approving of any contractual documents, including documents defining requirements,
incentive plans and evaluation criteria;

(d) determining that prices are fair and reasonable;

(e) awarding contracts;

(f) administering contracts (including ordering changers in contact performance or
contact quantities, making final determinations about a contractor’s performance,
including approving award fee determinations or past performance evaluations and
taking action based on those evaluations, and accepting or rejecting contractor
products or services);

(g) terminating contracts

(h) determining whether contact costs are reasonable, allocable, and allowable;

(i) And participating as a voting member on performance evaluation boards.
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Enclosure 1

The selection of grant and cooperative agreement recipients including: (a) approval of
agreement activities; (b) negotiating the scope of work to be conducted under
grants/cooperative agreements; (c) approval of modifications to grant/cooperative
agreement budgets and activities; and (d) performance monitoring.

The approval of agency responses to Freedom of Information Act requests (other than
routine responses that, because of statute, regulation, or agency policy, do not require the
exercise of judgment in determining whether documents are to be released or withheld),
and the approval of agency response to the administrative appeals of denials of Freedom
of Information Act requests.

The conduct of administrative hearings to determine the eligibility of any person for a
security clearance, or involving actions that affect matters of personal reputation or
eligibility to participate in government programs.

The approval of Federal licensing actions and inspections.

The collection, control, and disbursement of fees, royalties, duties, fines, taxes and other
public funds, unless authorized by statute, such as title 31 Untied States Code section 952
(relating to private collection contractors) and title 31 United States Code section 3718
(Relating to private attorney collection services), but not including (a) collection of fees,
fines, penalties, costs or other charges form visitors to or patrons of mess halls, post or
base exchange concessions, national parks, and similar entities or activities, or from other
persons, where the amount to be collected is predetermined or can be readily calculated
and the funds collected can be readily controlled using standard cash management
techniques; and (b) routine voucher and invoice examination.

The control of the Treasury accounts.

The administration of public trusts.

The drafting of official agency proposals for legislation, Congressional testimony
responses to Congressional correspondence, or responses to audit reports from an
inspector general, the Government Accountability Office, or other Federal audit entity.
Representation of the government before administrative and judicial tribunals, unless
statute expressly authorizes the use of attorney whose services are procured through
contract.

Statutory Restrictions on Contracting
(Title 10 United States Code Section 2465)

Except as provided in subsection (b), funds appropriated to Department of Defense may
not be obligated or expended for the purpose of entering into a contract for the
performance of fire-fighting or security-guard functions at any military installation or
facility.

(b) The prohibition in subsection (a) does not apply to the following contracts:

(1) A contract to be carried out at a location outside the United States (including its
commonwealths, territories, and possessions) at which members of the armed forces
would have to be used for the performance of a function described in subsection (a) at
the expense of unit readiness.

(2) (2) A contract to be carried out on a Government-owned but privately operated
installation.



Enclosure 1

(3) A contract (or the renewal of a contract) for the performance of a function under
contract on September 24, 1983.
(4) A contract for the performance of firefighting functions if the contract is-
(A) for a period of one year or less; and
(B) covers only the performance of firefighting functions that, in the absence of
the contract, would have to be performed by members of the armed forces
who are not readily available to perform such functions by reason of a
deployment.



Enclosure 2

Non-Exhaustive Examples of Closely Associated With Inherently Governmental Functions
(Extract from Office of Federal Procurement Policy Letter 11-1 (September 12, 2011)

1. Services in support of inherently governmental functions, including, but not limited to the
following:

a. Performing budget preparation activities, such as workload modeling, fact
finding, efficiency studies, and should-cost analysis.

b. Undertaking activities to support agency planning and reorganization.

c. Providing support for developing policies, including drafting documents, and
conducting analyses, feasibility studies, and strategy options.

d. Providing services to support the development of regulations and legislative
proposals pursuant to specific policy direction.

e. Supporting acquisition, including in the areas of:

i. Acquisition planning, such as by conducting market research; developing
inputs for government cost estimates, and drafting statements of work and
other pre-award documents.

ii. Source selection, such as by preparing a technical evaluation and
associated documentation; participating as a technical advisor to a source
selection board or as a nonvoting member of a source selection evaluation
board; and drafting the price negotiations memorandum.

iii. Contract management, such as by assisting in the evaluation of a
contractor’s performance (e.g. by collecting information performing an
analysis, or making a recommendation for a proposed performance rating),
and providing support for assessing contract claims and preparing
termination settlement documents.

f. Preparation of responses to Freedom of Information Act requests.

2. Work in a situation that permits or might permit access to confidential business
information or other sensitive information (other than situations covered by the National
Industrial Security Program described in Federal Acquisition Regulation 4.402(b)).

3. Dissemination of information regarding agency policies or regulations, such as
conducting community relations campaigns, or conducting agency training courses.

4. Participation in a situation where it might be assumed that participants are agency

employees or representatives, such as attending conferences on behalf of an agency.

Services as arbitrators or provision of alternative dispute resolution (ADR) services.

6. Construction of buildings or structures intended to be secure form electronic

eavesdropping or other penetration by foreign governments.

Provision of inspection services.

8. Provision of legal advice and interpretations of regulations and statutes to government
officials.

9. Provision of non-law enforcement security activities that do not directly involve criminal
investigations, such as prisoner detention or transport and non-military national security
details.
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Enclosure 3

Examples of Military Essential Functions
(summarized from DoD Instruction 1100.22)

Missions involving operational risks and combatant status under the Law of War.
Specialized collective and individual training requiring military unique knowledge and
skills based on recent operational experience

Independent advice to senior civilian leadership in Department requiring military unique
knowledge and skills based on recent operational experience

Command and control arrangements best performed within the Uniform Code of Military
Justice.

Rotation base for an operational capability.

Career progression.

Esprit de corps (such as military recruiters, military bands)
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