SECRETARY QF THE ARMY
WASHINGTON

0
MEMORANDUM FOR SEE DISTRIBUTION 10 JUL 2008

SUBJECT: Amny Paolicy for Civilian Workforce Management and Service Contracts

1. Eeferences.

a. Title 10 United States Code Sections 2330a, 2383, 2434 and 2463.

b. Memarandum, President of the United States, March 4, 2009, subject!
Government Contracting.

¢ Memorandum, Deputy Secretary of Defense, May 28, 2008, subject: In-sourcing
Contracted Services—Implementation Guidance (Enclosure 1).

2. The purpose of this memorandum is to improve the oversight of decisions to contract
services. This policy reflects recent Presidential, Secretary of Defense, and
Congressional requirements and concerns related to contracts that are closely
associated with inherently governmental functions, personal services contracts, and the
rmix of military, civilian employees, and contractors performing essential missions. In
addition, we must ensure that the mission authority and workload basis for contracted
services are subjected to the same level of scrutiny as our expenditure of resources far
military and civilian employee requirements.

3. Senior Commanders and Headguarters Department of Army (HQDA) Principals must
ansure that service contract reguirements do not include inharantly governmental
functions and that use of personal services contracts is limited to circumstances where
specific statutory authority exists. This responsibility exists not simply at the time a
decision is made to contract for a specific service, but also when key force structure and
weapon system acquisition decisions are mada that implicate contract support
requirements. These responsibiliies involve strategic requirements determination
decisions made at the functional level of a Command and not simply for individual
contract actions. Additionally, Senior Commanders and HQDA Principals must ensure
that actual contract parformance does not violate the rules prohibiting contractor
perfarmanea of inherently governmental functions and unauthonzed personal SEVICES.

4 The Accountable General Officer or Senior Executive Service official for the requinng
activity (or the U S. Property and Fiscal Officer in the case of the U.5. Army MNational
tSuard) will certify compliance using the attached form and checklist (Enclosure 2) so
that we meel these statutory and fiduciary obligations. Accountable officials may
delegate certification responsibilities for service contract requirements valued $100,000
or less in accordance with Command policy. The Assistant Secretary of the Army
{Manpower and Reserve Affairs) (ASA(M&RA]) may change the contents of the
checklist io conform to changes in law or Department of Defense policies by notifying
me in writing. The Auditor General will initiate annual reviews of the activities and



SUBJECT: Amy Policy for Civilian Workforce Management and Service Contracts

contracts in the contractor manpower inventory, The ASA(M&RA) will serve as the
senior official responsible for developmant and execution of Army in-sourcing plans
based on the annual review of the contractor manpower inventory required by statute,
currently being implemented through the Panel for Documentation of Contractors (PDC)
(reference a). Army organizations will provide contractor data when manpower studies
are conducted or validated by the U5, Army Manpower Analysis Agency, or when
required by the G-3/5/7 in Concept Plans or the Total Amy Analysis process. The
Assistant Secretary of the Army (Acquisition, Logistics and Technology) (ASA(ALT)) will
continue oversight of the acquisition process and will support these requirements. The
Assistant Secretary of the Army (Financial Management and Comptroller) and the G-8
will oversee costing and the integration of the contractor manpower inventory review
intc the Planning, Programming and Budgeting process. Additional implementation
guidance will be provided by the ASA[M&RA) and the ASA[ALT).

5. Yourin-sourcing implementation plans must be submitted to the ASA{M&RA) no
later than 15 July 2009. The ASA{M&RA) lead for this achion is Dr. John Anderson,
(703) 683-2118 or e-mail. (john.anderson@hqgda army. mil). Reporting instructions will
be provided separately by the ASA{MERA) to your PDC point of contact. In addition,
the job title, occupational seres, grade, location and when a position is to be filled
{month/year) should be submitted to the G-1 no later than 15 August 2009, Additional
guidance on submitting the data will be provided by Rose Medina, the G-1/Civilian
Human Resources Activity point of contact, (410) 306-1744 or e-mail:

(Rose. Medina@us. army.mil).

6. To streamline the civilian hinng process and better meet the statutory intent of
reference "a” to provide “special consideration” to Federal Government Employee
performance of contracted functions identified on the checklist, | am eliminating the
civilian hiring portion of this form. Instead, the hirtng process should be managed
through the Defense Clvilian Personnel Data System as informed by The Army
Autharization Documentation System.

7. In this resource constrained environment, your personal leadership is critical to
ensure we retain the discretion we nead to manage our workforce mix and contracted

requiraments.
é{ 46‘,_

Enclosuras Peate Geren
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Director, U.5. Army Acquisition Support Center



REQUEST FOR SERVICES CONTRACT APPROVAL

e -- — —_— — —_—
A |Name of HQDA Principal, Army Command, Army Service Component Cemmand or Direct
| Reporting Unit Organization:
B | Unit Identification Code [UIC):
c iPrujar:t Mame for Contract:
; i
1 —1

o icnntracl Humber / Task Order / Delivery Order Number:

E |Contract Manpower Equivalents and Cost:

| F | Justification for Contract [attach worksheets A, B, C,and Dj: .

G |HQDA Principal, Army Command, Army Ee-ar-\;it:a Component Command, or Direct Reporting
Unit Decision.

| approve and certify that:

1) this reguirement does not include inherently governmental funclicns:

2} this requirement does not include unauthorized personal services aither in the way the work
statement is written or in the way the contracl oporates;

3} in the case of work closely associated with inherently governmenial funclions, or non-
compelitive contracts, special consideration has been given to using federal governmani
amployaas;

| 4) this contract (circle all that apply):

a) has been reported in the Contract Manpower Reporling Application (CMRA],

b has not been reported in CMRA, an explanation = enclosed, :

c) the CMRA reporting requiremant has been included in the work statement for this new |
requirement;

i | ) the requirement has been validated, for example, the requirement has been documented, it
has an approved concepl plan, a manpower survey has been done, or has been validated by
ather accaptad lechniguas,

&) sufficiently trained and experenced officials are available within the agency 1o manage and
overses the conlract adminisiration function.

Disapprove

Name, Ra;ﬂt, Position and Date: [Prlnttd]'

Signature:

H Waorksheets Prepared by: Date:

Signature:

1ald Warkshent Daled: D&M 72009
Pravious versions am chsolels




Worksheet A (1 of 3) - INHERENTLY GOVERNMENTAL

[Thi% warksheel must be ncluded a8 pan of the Services Conlract Apgeoval Form when contracting f lundclion is

being contemplated or belore exarcasing an ophon. )
The following functions consiitute inherently governmental funclions and may not legally be
contracted. (See the FAIR Act (371 United Siates Code Section 501), the Federal Acquisition

Regulation (FAR) Part 7.5}, and Depariment of Defense Instruction (DolDI) 1100.22, Guidance
for Determining Workforee Mix.

If the services to be contracted involve any of the following, then the function must be
parformed in-house by federal government employees.

L

]

[ ]

INHERENTLY GOVERNMENTAL

Answer "YES" ar "NO" to the functions below that apply based on the work statement or the way
the contract is perfformed. Any "YES™ response to a function below must be performed in-house
and cannot be contracted.

Does the function:

1

10

11

12

13

_and stalutes to Government officials? -
| Invedve the direct cenduct of criminal investigations?

operations?

Irvolve confractors providing legal advice and iI'ItE-lr'|:II'EI|fEI1il.‘.II‘|$ of regulations

-

Invedve the confrol of prosecutions and perdformance of adjudicatony
furiclions other than those relating 1o arbitrabon or other methods of

|allermalive dispute resolution?

Invalve the command of military forces, especally the leadesship of military

| parsonnel wha are members of the combat, combal suppaor, or combat

service support rode’?

| Involve the conduct of faralgn relations and the determination of .f-:u-'elgl'l
| palicy?

Inwalve the det-eri;ﬁlnaiu:-n of agancy policy, such as determining the

content and application of regulations, among other things?

-

Invalve the determination of Federal pragram priorfies for budget

requests? _
Invohee the direclion and control of Federal amployees?

Involve the direction and confrol of intelligence and counter-intelligence

imeohve the selection or n:;:n.-é.ele:tini'l of indiiduals lor Federal

| Government emplayment, including the interviewing of indhviduals for

employment?
Involve the approval of position descriptions and parformance standards

for Federal employees?

Inwolve the delermination of what Govemmenl property is to be disposed
of and on what terms (although an agency may give contractors authanty

| to dispose of property at prices within specified ranges and subject 1o
| ather reasonable conditions deemed appropriate by the agency)?

Involve:

il Defermining whal supplies o senvices are fo be acquired by the
Government (although an agency may give confractors authority 1o
acquire supplies at prices within specified ranges and subject to ather
reasonable conditions deemed appropriate by the agency):

2oiB

Wiorksheat Daled: 081 7/2009
Frevious warsians are abaalata




Worksheet A (2 of 3) - INHERENTLY GOVERNMENTAL

{Thas worksheat must be included &s par of the Services Contract Approval Form when contracting a funchion is

baing contemplated or befora exarcising an opkion. )

INHERENTLY GOVERNMENTAL

YES

NO

Answer "™WES" or "NO" {o the functions balow that apply based on the work statement or the way the
contract is performed. Any "YES™ response [0 a funclion below mus! be performed in-house and cannat

be contracied

Does the funcition:

i} Participating as a voling member on any source seleclion boards,

i) Approving any contraciual documenis, to include documeants defining
requirements, incentive plans, and avaluation critena;

e} Awarding confracis;

¥ Administenng contracis (including ordering changes in contract perormancs
or contract quantities, taking action based on evaluationg of contractor
performance, and acceplng or reecting conltracion producls ar saricas),

vl Tesminating confracts;

i) Debermining whetier ::.n.nl;n-::l cosks are reasonable, allocathe, and -:lllcvwahlc..
_and §

will} Participating as a voling membar on pl:r!l:lﬁﬂaﬁﬂe enpluation boards. |

14 Irvolve the approval nd agency responses to Freadom of Informalion Act requesis
{odher than reutine responses that, becauss of stalute, regulalion, or agency
podicy, do noed reguare the axercise of judgmant n delesmining whiether documents
are o be released or withhedd), and e approval of agency response to tha
adminisirative appeals of denials of Frestom of Information Act requasis?

15 Invohe e conduct of sdministrative hearings 1o determing the eligibility of any
person fof a securty cearance, of involving aclions that aflect matters of parscaal
reputation or eligibility f0 partidpate in Government programs?

16 |n-..u:|h.rq thi appraval of Federal licensing actons and inf-p-ecljﬂns?
17 Im.-qu: the: determination of budgat policy, quidance, ared 5-1r3t-Eg1_."'-'

14 |nml-.-e the qullcduun eontral, and disbursemant of fees, royallies, dutles, finas,
fames, and other public funds, unless authorized by stalute, such as 31 LLS.C, 952
[redating o private collection contractors) and 31 WL.S.C. I718 (relaling 10 private
attorney collection services), but not inchuding-

(i) Colaclion of leas, fines, ponalies, casls, ar ofes charges irom visiors o or palrans ::lf -
mass halls, post or base exchangs concessons. national parks, and  similar antiies or i
actiilies, o fam alher parsons, whene the amauni o be collacted i5 easily coloufalsd o
predletarmingd and the funds collecled can be saply controled using slandand casa
miarageman lechriques; and

i) Feouline veuchar 8rd irvoice axaminalion.

1% Invoder the conbrod of the ressury accounks? |
20 Invohea the adminisiration of public trusis? |

71 Invoha the d;arling of Congressional beslimony, responses io Congressional

! ]
| [
I | r
» -
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[ I |
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r | r
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N -
r |
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correspandence, or BEncy responses o audit reports from the Inspector Genaral,
Ihe Government Account Office, or other Federal audit antity?

lald

‘Workshest Datad: DG TE2009

Provicus versions ana ofsolede




Worksheet A (3 of 3) - INHERENTLY GOVERNMENTAL

{ This worksheat must be included &s par of the Services Coniract Approval Form when confracting & function is
baing contemplated or belore exercising an aplion, ]

INHERENTLY GOVERNMENTAL

YES NO

‘Answer "YES® or "NO" 1o the functions below that apply based on the work stalement or the way the
(contract is performed. Any "YES" response to a function below must be performed in-house and cannot
b contracted

Does the function:

S

22

Require the exercise of dizcretion in applying Federal Government
Authority?

23

Require the making of valug judgements in making decisions far the
Faderal Government?

24| Require making judgements relating to monatary transaclions and entitle-

menis?

25

Involve fhe interpretation and execolion of the laws of the United States so
as fo bind the US {o take or not lake some acticn by contract, palicy, regula-
tion, authorzation, arder or athersse?

26

Invohve the inferpretation and executicn of the laws of the United Stales 1o
determine, protect and advance the Uniled Stales economic, political, terri-
torial, property or other interests by military o diplomatic action, civil or crim-
inal judicial proceedings, contract management or athensisa?

27

Invobve the inferpretation and executicn of the laws of the United Stales 1o
significantly effect the (ife, liberty or property of private persons?

Involve the inlerpretation and execution of the laws of the United Stales to
commission, appoint, direct, or contral officers or employees of the United
Slates?

26

Involve the interpretation and execution of the laws of the Uniled States to
exert ullimate conlral over the acquisifion, use or disposilion of the propery,
real or parsanal, tangible or intangible, or the United States, including the

collection, contral of disbursement of appropriated and ciher Federal funds? |

4ol 8

Workshest Dated:  0EMTR0DS
Pravicus Varsions are Obsobale




Worksheet B (1 of 2) - CLOSELY ASSOCIATED WITH
INHERENTLY GOVERNMENTAL

{ Thig workaheeat must be included as parl of the Services Conbract Approval Form when conlracling & function i
baing contemplated or behore exencising an aption. }

The following kinds of services (items 1-22) are defined as "closely azsociated with inherently
governmental funclions,” in 10 U.S.C. 2383(b) {3) and pursuant to 10 UL5.C. 2463, special
consideration must be given o in-sourcing contracts performing the unctions lizted below.
Special consideration must ba given 1o using government employeas in lieu of contractors if the
answer is "no" to questions 23, 24 or 25. Pursuant to 10 U.5.C. 2330a(e) we musl in-source
closely associated with inherently governmental functions "lo the maximurm axtant praclicable”.

| CLOSELY ASSOCIATED WITH INHERENTLY GOVERNMENTAL YES  NO

[ n.nsﬂr '\"EE' ar “NO" to any functions below that apply based on the work statement or the way the

|contract is performed. (The list below is not comprehensive, as It excludes examples
| from Dol 1100.22).

| Does the performance involve:

|1 | Services that involve or relate lo nudget preparation, lncludlng workload
[ m-:u:lallng fact finding, al‘l‘mncy studies, and shauld-cost ansly'sas efc.

Services that involve or relate to recrganization and planning acwmas ] I
3 | Services that involve or relate to analyses, feasibility studies, and strategy | — —
oplions 1o be used by agency personnel in developing policy.
4 | Services ihat involva or relale 1o the development of regulabions. B [
5 ;Sewices that invalve or relate to the evaluation of another contraclors = —
performance.
|6 | Services in suppart of acquisition planning. - r
|7 | Confractors providing assislance in contract managemenl (such as whera r "
[ tha contractor might influence official evaluations of other confractors).
B Confraciors providing technical evaluation of contract proposals, — r
4 :Enntracl.nrs praviding asaistance in the daveh;pm'a'ﬁt'ar statements of r r
[ weark.
|10 i-:nmra-:mrs providing support in preparing responses 1o Freedom of r
| | Information Act requesls [
' 11 | Contraclars working in any situation that parmils oF mlg‘ht perrmt tharm o
[ gain access 1o confidential business information andlor any other sensitive = -
infarmation {other than silwalions covered by the Nalional Industnal
Sacurily Program described in 420 (b)) _
12 |Contractors praviding informalion regarding agency policies or r_egulau‘nns. !
\such as attending conferences on behalf of an agency, conducling | [
| community relalions campaigns, or conducting agency Iraining courses. 1 |_ |
13 |Confraclors participating in any situation where it might be assumed that | ,[ r
[thay are agency employess or represeniatives, |_
Gafd Wirkshaet Dated: 05172003

Provicus wemicng ane ofsolaln



Worksheet B (2 of 2) - CLOSELY ASSOCIATED WITH
INHERENTLY GOVERNMENTAL

({This workshaee must be includied as parl of the Serdces Contrect Approval Form when
bBeing contemplated or belore axercising an cplion.

conlracting & lunclion =

|_CLEIEEL'1"' ASSOCIATED W/ INHERENTLY GOVERNMENTAL YES NO ]
|29 |

Answer "YES™ or "NO” to any functions balow that apply based on the work stalement or the way the

contract is performed. (The list below iz nol comprehensive, as it excludes examples
from Dol 1100.22).

14 |Contractors participating as technical advizors o a source seleclion board
or participating as voting or nonvoling members of a source evaluation

board.

|15 Contractors serving as arbitrators or providing alternative methods of = —
dispute resolution. i

16 | Contractors mn:-'ﬂrun:ting buildings or struclures inlended 1o he 52cure | — 5
| from electronic eavsdropping or other penetration by foreign governments. | _ '

17 l:nmrac:lcurs pr-::nl-'ldlng inspeclion senices. [ T r

18 Cc.mraunrs providing specal ron-law enfarcemeant, security aclivlies thal |
-::Iu niod directly invalve criminal investigations, such as pnsoner delention or

| transport and nan-military national security details. Howaver, the direction | r
| and contred of confinement faciliies in areas of operalions is inherenily -
| governmenilal. | .
19 | Private security confracter in operational environmen! oversees., [ T r
20 Contract interrogalors. - | F

21 | Cantractor previded combat and securily raining [ | r

22 i Contract logistics suppan required for weapon syslems winich deplay with
| operational units,

23 Is thera sufficent organic government axperiise to overses conlractor | —
performance of the coniract? [ 1

24 | Are there sufficient controd mechanisms and sufficient numbers of military 1
| and civilian emplovess to ensure thal contractors are not pararmming ] [
' inherantly governmental funclions? |

. : [
25 | 15 there a sufficient numbar of CORs appointed to ensure oversight of con- | -
fract perormanca?

God B Warksheal Daled: 060172009
Praviows Yersions are chsolete




Worksheet C - PERSONAL SERVICES

({This worksheet must be included as par of the Services Conlracl Approval Form when conlracling & funclion s
baing contemplated or belore exercising an aplion, )

Fursuant o FAR Part 37,104, a personal services confract is characterized by "the employer-employes
relatianship it creates between the Governmen! and the contractor's personnel. The Govarnmeant is
nommally reguired to obiain ils employess by direct hire under competitive appoaintment or other
procedures required by the Civil Service laws, Obiaining personal services by coniract rather than by
direct hire under competitive appoiniment, circumyvenis thoses laws unless Congress has specifically
authonzed acquisiion of those services.” If the coniract, by its written ferms orin the way il s actually
performed, involves any of the following slements, modify the contract, perorm il o avold creating an
emplover-amploves relationship or in-source: [Adapled from FAR Part 37,104 (d)).

PERSOMNAL SERVICES YES 1! NO |
' e |
. i The contractor personnel are subject to r.l.alali'.lely conlinuaus SUpErdISan — | — |
and controd of a governmental officar.
2 | Confractor is performing on a governmeant site. I [ I
3 | Principal tools and equiprment are furnished by the governmant. | T N
4  Bervices are applied direclly to the integral effort of agencies or an [ — r
organizational subpart in furtherance of assigned function or mission. '
5  The need for the sendce provided can reasonably be expecied 1o last r — ;
beyond ang year, i
G The inherent nature of the service, or the manner in which it is provided, l [
reasonably require (directly or indrectly), Governmeant direction or |
supervision of conlractor employees in order 1o [
a) Adegualely protect the governmani's mierast; ! _ [ M
b} Retain control of the function invelved, or ™ I _
c] Felain full responsibility for the funclion supported in oo duly | ™ | r i
authorized Federal afficer of employes. l l |

Specific statutory authority for personal services is provided in 10 United States Code §1295 for:
= experts or consultants where the services cannot be adequately provided by the Department.

a |n general, the authorily to procure personal services for experts and consultants pursvant to 10 United
Stales Code §129b requires the approval of the ASAJALET) uniess the services baing acquired are
covered by the delegation of autherity coverad in AFARS Sub Part 5137-104-50-2 (i.e., stenographic
reparting, stage, mation piefure or television productions or legal services outside the Linited States).
In all cases, additional procedures required by AFARS Part 5137, 104-00 must be foltowad with
appropriale approval authority.

= direct support of a defense intelligence companant or counter-intelllgence organization of the Department
of Defense where the services are urgent or unigue and cannot be practically obtained within the

Dapartment;

o Pursuant to DEARS SubPart 237.104(bNii(4), the Head of a Contracting Activily must provide written
approval,

« direct suppor of mission of special operations command where the services are urgent of unigque and
cannot be practically obtained within the Departmant;

o Pursuant fo DFARS SubPart 237, 104[R){iii}jA), the Head of a Contracting Activity must provide wiilten
approval

= services provided by individuals outside the US regardless of their nationality;

o Pursuant io DFARS SubPart 237.104{b){HA), the Head of 2 Contracting Activity must provide wiithen
approval.

« or 10 United States Code §1081 for carrying out health care responsibilities in medical treatment facilitios
of the Department of Defensa

o DODI 6025.5 Wimils this exceplion lo health care personnel who participate in clinical patient care and
doas not include personnel whose duties are privmarily administrative or clerical, nor parsonel who
provide malnlenance or Securily services

Workaheat Dated: 0&M 72008
Tald Previois versions are obsolets



Worksheet D

{This workshesl must be included as par of the Serdces Contract Approval Form when confracling a funclion is
teang confemplaied or before eoercising an aplion, )

5 |1'Es|_uu i

[1 Has in=sourcing been q}uns..u.*:er;ed‘? Special consideration should bE givan | - =
Lo civilians in the lc:-1|c:-wmg situations:

ij The funclion was p-erlnrmed by Oepariment of Defense cialian
emplc-yees sifCe January' 15948, [

ii] The funclion iz closely associsted wih the pedormance of an
Inharemtr,.I govarmmantal funclion, I:EI:II:I worksheel B

III] The function is performed pursuant (o a coniract .w.-arded ofn B non-
| compatitive hasls

I|'.-':| The confracting officer has  delerrminsd  that  the mntral:t has besn !
parf-l;rmn:l poarly because of excessive costs or inferior quality

2 Has the contract been accuralely reported in the Contracior Manpmmr
Reporting Application (hiips/lemra army. mil’) pursuani to Secanmy
policy? For new requiremenis, has the Confractor Manpower Reporling
|Application {CMRA) Requirement been included in the wark statement? [ r
|CMRAA reparting pursuant to SecArmmy policy is being used by Department
Inf the Army lo comply with most of the reporting reqguired by the National
|Defense Autharization Act for FY2008, Section 807,

3 Has the contract requirement been documented on the TDA? I — |

|

4 | Has a concept plan for the confract requirement been approved? r r .
Dald Worksheet Daled. DEM 72005
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